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ONCE AGAIN!
by Steve Revay
This is the third time
that the lead article
ofTheRevayReport
is devoted to a&itration. In the first issue,
u
winter 1981, 1 concluded by stating
"...arbitration enjoys
all the necessary
prerequisitesfor speedy resdution of mar&
contract disputes. However, the nature of
the disputes, the procedures fdlowed, and
the people involved may singly or in cambination make arbitration a sad experience
in terms of results, time, and expense."

These words, without me knowing it, were
mere echoes of a statement by Lord
Justice Oenning in Bremer VuYtan Schiffbw m d M l n s n f a b r i k v. South India
Shlpping Corpn LM. (1981) AC 909.

The Brsmer Vulkan dealt wYh the issue
of stopping the arbitration because of 'inordinate and inexcusatie delay' (i.e. 12
years) by the claimants. In his judgement
Lord Denning said, in part:
"When I was young, a sandwich-man
wearing a tophat used to parade outside these courts with his boards back
and front, proclaiming 'Arbitrate, don't
litigate'. It was very good advice so long
as arbitrations were conducted speedily: as many still are in the City of
London. But it is not so good when arbitrations drag on forever."
Although these warnlngs are still valid, during the past five years many people have
realized that arbitration is a must in international trade and a significant help in
resolving domestic mmrnercial disputes.
Accordingly. both Governmentsand trade
and professional assmiations went out of
their way to find ways and means to ensure that arbirations are conducted expeditiously. These efforts appear to have
culminated in 1986, as can b seen from
the enclosed article.
1986 appears to be a turning point also for
RAL. Our venture south of the border is
bearing fruit and today we are engaged in
the U.S.A. on five major daims in four
states (with a combined face value of $82
million) plus we are providing scheduling
services on a job in Texas.

CANADA FINALLY ACCEPTS ARBITRATION
P.M. Bleikle Q.C. and S.G. Revay
The title may sound pretentious. After all,
arbitration as a vehicle to resolve both mrnercial and labour disputes has been
practiced in Canada throughout this century. What has happened in 1966to justify
it?
1. Canada finally acceded to the New York
Convention (of 1958) providing for

ready enfaroementof foreign arbitration
awards.
2. The Federal Government enacted the
Commercial Arbiiation Act, providing
for arbitration of commercial disputes
where at least one of the parties is a
Federal department or a Federal Crown
corporation, or in relationto marifme or
admiralty matters both domestically and
internationally.

is to be substantial proof that Canadians
are finally prepared to fully accept arbiration as a viable substitute for litigation.
There are many known definitions of "arbirations", but one of the most descriptive
m e s from the book d Professor Rent$
David, Arbltmtlon in International
Trade, (Kluwer, 1985) which reads as
follows:
"Arbitratiin is a device whereby the setdement of a question, which is of interest
for two or m a e persons, is entrusted to
one or more persons - the arbitrator
or arbitrators -who deriw their pwepowers
from a private agreement, not from the
authorities of a state, and who are to
proceed and decide the case on the
basis of wch an agreement".

3. All ten provlnees enacted enabling
legislation with respectto the New York
Convention and at least four (British
Columbia, NovaScotia New Brunswick
and Ontario) have either passed or are
in the process of enacting an International Commercial Arbitration Act.

Reading Professor David's definition one
may condude, albeit erroneously, that arbitration is totally &de and free of judicial
supewision. In reality, the degree of cwrt
interventionwas one of the greatest hurdles
in the way of commercial arbitration realizing Its full potential in Canada.

4. Briish Columbia has passed, and

There were, and perhaps still are, those
who look at arbitr&on as an attempt to oust
completely the jurisdiction of the courts.
That conclusion is, of course,m
y false,
if taken literally, although the parties clearly & not wish to submi the merits of their
dispute to the courts. Although the courts
and the arbitratorsperformsimilar funcbions
relative to dispute resolution, arbitrators
have no power to enforcetheir awards; that
can be done only by "leave of the court,
as if it were a judgement of the court". Ad.
ditionally, the different ArbitrationActs grant
var)ing degrees of supervisory power to
the courts, such as h e appointment andlor
replacment of arbitrators, or granting in
terim measures of p r M i n , or subpoena
ing of witnesses and, perhaps, settling

Ontario and Quebec are working on
major revisions of their respective
domestic Commercial Arbitration Acts.
The B.C. and Ontario Acts have remain
ed largely unchanged since first
enacted. Those Acts were modelled
after the English law of 1889.
5. The Canadian ConstructionM a t i o n
endorsed, at its last Annual Meeting in
February this year the "Recommended
Procedures For The Arbitration Of Corn
struction Disputes".
6. On May 12,1986.the British Columbia
International Commercial ArbitraMn
Centre was opened in Vancouver, and
the Provinces of Ontario and Q u e k
are actively planning to open similar
centres.
7. In 19M the Arbitrators' Institute of
Canada was reorganized in order to
give more power and/or opportunity to
the five regions to strengthen their ties
with local construction and commercial
associations in order to satisfy their
needs better.

This long, but not exhaustive, list of events

Cant'd. on page 2.
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SEMINARS

vincial court. The three actions may produce contradictory results.

of possible court intervention. Article 5
states as follows:

These inefficienciesand inequities can be
resolved through arbitration. Until now, the
only shartcut available to contractors Wen
in dispute with a department of the Federal
Government was 'mediation'. This procedure is entirely toothless. According to
the applicable regulation of the Treasury
Board, mediation can deal with the quantum of the dispute only, and then only after
the Crown acknowledges liability for the
claim. Moreover, the recommendation of
a mediator is not binding on the parties.
Simply stated, mediation is a waste of time
and money. Arbitration is an infinitely better solution.

"In matters governed by this Code,no
court shall intervene except where so
provided in this Code."
(N.B.: Code, here, means the Schedule
attached to the Act).
These
areas of interventionare
as follows:
Artkle 9: Granting of interim measures
of protection, if requested by a party.
Article 11:Appointment of arbitrators,
shwld the parties fail to do so within
thirty days.
Article 13: Challenging the appointment d an arbitrator for confllct of interest (i.e. lack of impartiality or
independence).
Attkle 14: Termination of the mandate
of an arbitrator for failure to act.
Artkle 16: Arbitrators' jurisdiction, if
disputed.
Artlcla 27: Assistance in taking
evidence.
Artkle 34: Setting aside an arbiral
award for one or more of the following
reasons:
(a) Arbitration agreement is found to be
invalld, or
(b) Insufficient notice given to a party re
appointment of the arbitrator or re
the arbitral proceedings, or
(c) The award deals with matters not
properly before the arbiator(s), or
(d)The arbitral procedures were cbntrary to the agreement of the parties,
or
(e) The subject-matter of dispute is not
capable of settlement by arbitration
in Canada, or
If) The award is in conflict with public
policy of Canada.
At this time, one can only speculate as to
the actual scope of these "setting aside"
provisions. No doubt, the future will bring
more dariiy and some frustrations. It is unfortunate that the construction industry was
given no opportunity to discuss the proposed bill prior to its enactment. It is doubtful,
however, whether major changes would
have been recommended andlor achieved. One should also note the provisionsof
Article 4 -Waiver of Right to Object. This
artide cwld conceivably reducethe opportunities to seek remedies under Article34.
And finally, reference ought to be made to
paragraph (a) of Article 2, which reads as
follows:
"(a)
'Arbitration' means any arbitration whether or not administered by a
permanent institution;"

Perhaps the most important advantagaof
being able to arbitrate disputes with the
Federal Government is that through artitration, or with the thr& of arbitration, contractors may now be aMe to force contract
administrators(e.g. the Engineer) to make
timely decisions. At the same time, this new
possibility of expeditious dispute resolution
should act as an incentive to prepare and
issue better drawings and dearer specifications. In general, it shwld help to improve
the cost effectiveness of the construction
industry.
This possibility, of course, is not sufficient
by itself. As has been stated already, contractors success in bending from this opportunty will depend on the perseverance
of the industry in general and the appropriate construction associations in particular. This is enabling not mandatory
legislation, and it will be up to the industry
to ensure that its potential benefits are
realized.
The Federal Act is a close replica of the
Model Law, and represents a significant
departure f r m the Arbitration Acts currently in force in the common law provincesas
well as the existing rules set out by the
Code of Civil procedure in Quebec.
The fundamental principle of both the
Model Law and the Federal Act (Art. 19)
is to recognize the parties' freedom to
agree on how an arbitration should be carried out: that is, to tailor the procedural rules
to their specific needs, whether by referring to a proven set of standard arblration
rules (such as the C.C.A. endorsed
"Recommended Procedures For The Arbitration Of Construction Disputes") or by
negotiating an individual agreement. The
advantage of negotiating an agreement on
those rules at the association level is
undeniableand should be pursued, otherwise the whde process may die a natural
(or rather unnatural) death.
The most important departure from existing
Canadian practice is the drastic limitation

For all practicalconsiderations, there is only
one "permanent" arbitral institution in
Canada, the Arbitrators' l n s t i i of Canada
Inc. The British Columbia International
CommercialArbitration Centre is not an arb i a l institution in the meaning of this subparagraph, because it does not formally
administer arbitrations, and moreover it has
no capacity to appoint arbitrators in the
manner envisaged in sub-paragraph 4(c)
of Article 11.
There are those who question the wisdom
d introducing an administrative body in the
arbitral process and argue that the
guaranteed freedom of the parties andlor
the discretionof the arbitratorsmust remain
sacrosanct, and believe that administering
institutionsmay interfere with that freecbm.
The authors hold a dierent view and
believe that arbitration of construction
disputes arising out of Federal contract will
never achieve its potential without an independent administrative body, if for no
other reason but to avoid frequent appliations to the courts for example, each time
a party fails to appoint an arbitrator in a
timely manner c w l d jeopardize the very
purpose of this Act. It ought also to be
recognized that arbitration will never take
its rightful place as an appropriate dispute
resdution vehicle unless more and better
qualified arbitrators are trained. The Arbitrators' Instituteof Canada is, today, the
only organization which trains arbitrators
and is equipped to start a credible cerlihtion programme.

Yes! Canada has finally accepted arbiation, but it will be some time before arbitration fulfills its prwnise.

IMPORTANCE OF
TECHNOLOGY CITED IN
INDUSTRY SURVEY
In a survey conducted by RAL's Ottawa
Bureau this summer, spokemen fw 13
leading national associations representing
the various sectors of the construction industry were asked to identify major issues
facing the industry now and during the next
decade. Participants were asked to cite
those that came first to mind.
The most prevalent "major issue" was survival in the face of decreased markets and
increasedcompetition. The 46 issues Idem
tified were subsequently rated as to their
technological implications. Of these, 15
were "vital" and 15 were "significant" in
this regard. On an unweighted basis as to
relative importance, two-thirds of the major issues therefore have important
technological implications.

MSR INTERNATIONAL INC.

E. MANNING SELTZER

In our last issue we announced the creation of MSR International Ltd. Allow us now
to introduce to you Manning Seltzer who
is Secretary-Treasurer of the new firm.
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for the Revision of the Construction Contract prescrikd for use by all Federal
Government agencies concerned with construction. He has been instrumenfal In
developing the cost-plus-fixed-fee
(CPFF)
construction and architeclengineer contracts used by the Department of Defense
He had a mapr rde in writing the manuals
for negot~ationmethods and fcc dctetmina.
t~onsfor CPFF contracts.
From 1956-1965, he also served as Chawman of the Corps of Engineers Board of
Contract Appeals. In this capac~ty he
presided over many construction disputes
involving adversary proceedings. He has
considered numerous cases where
changes, differing site conddons, design
error and delay impacts were the reason
for the claims, including In scope and out
ol scope changes. Frequently involved ~n
!he trial process was the evidentlary
presentation of the planned schedule of
performance versus the actual schedule
and the establishment of responsibll~tyin
connection with performance of the construction contracts.
Through the years as a prlvate practitioner,
Mr. Seltzer has continued his specialization
in engineering and construction. In his off~cein Washington, D.C., he represents
numerous clients in this fleld.
Mr. %er has authored various articles or1
construction claims and has lectured on
numerous occasions at univers~tiesand
other forums on constructiori contracts and
rhelr administration.
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